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FI NAL ORDER

A formal hearing was held in these cases before Larry J.
Sartin, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, on Cctober 12, 13, and 23,
1998, in Tall ahassee, Florida.
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Stephen M Donel an, Esquire
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For Intervenors: J. Stephen Menton, Esquire
Rut | edge, Eceni a, Underwood,
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STATEMENT OF THE | SSUE

The issue in Case No. 98-3441RX is whether a 15 percent
penal ty provision of the Florida Housing Finance Corporation's
1998 Application Package for Low I ncone Housing Tax Credits,
adopt ed and incorporated into the Florida Adm nistrative Code, by
reference pursuant to Rules 67-48.002(10) and 67-48.004(1),
Fl orida Adm nistrative Code, constitutes an invalid exercise of
del egated | egislative authority.

The issue in Case No. 98-3873 is whet her Respondent
appropriately applied the 15 percent penalty to Petitioner on its
1998 Application for Low I nconme Housing Tax Credits.

PRELI M NARY STATEMENT

On or about March 10, 1998, Petitioner submtted an
application for 1998 Low I ncone Housing Tax Credits with
Respondent. Petitioner requested tax credits of 1.1 mllion

dollars to help finance a 150-unit apartment conplex in O ange



County, Florida. On or about May 13, 1998, Respondent notified
Petitioner of its score. Petitioner learned that its score for
Form 4 of its application had been subjected to a penalty of 22.5
points. This penalty resulted fromthe inposition of a 15
percent penalty for an error on Form 4 of Petitioner's
appl i cation.

On or about June 15, 1998, Petitioner filed a Petition for
I nformal Adm nistrative Hearing with Respondent to contest the
inposition of the 22.5 point penalty. On or about July 13, 1998,
a second Petition for Informal Adm nistrative Hearing was filed
w th Respondent challenging the rejection of its application. On
or about July 28, 1998, Petitioner filed a Mdtion to Transfer
Proceedings to the Division of Adm nistrative Hearings with
Respondent .

By letter dated August 31, 1998, Respondent filed the two
petitions and the notion to transfer with the D vision of
Adm ni strative Hearings and requested the assi gnnent of an
Adm ni strative Law Judge to conduct fornmal proceedings. The
petitions were designated Case No. 98-3873. The case was
assigned to Admnistrative Law Judge Mary W d ark.

A rel ated case, Oaks Trail Associates, Ltd. vs. Florida

Housi ng Fi nance Corporation, DOAH Case No. 98-3874, was filed

simul taneously with Case No. 98-3873. The Gaks Trail Associ ates,
Ltd. (hereinafter referred to as "Caks Trail") case was al so

assigned to Judge d ark.



On July 28, 1998, Petitioner and QGaks Trail filed a Petition
to Determine Invalidity of Existing Rules, alleging that the 15
percent penalty provision of Respondent's 1998 Application
Package for Low I nconme Housing Tax Credits, adopted and
incorporated into the Florida Adm nistrative Code, by reference
pursuant to Rules 67-48.002(10) and 67-48.004(1), Florida
Adm ni strative Code, constitutes an invalid exercise of del egated
| egi sl ative authority.

Petitioner sinultaneously filed a second Petition to
Determne Invalidity of Existing Rules alleging that provisions
of Respondent's 1998 Application Package for Low I ncone Housing
Tax Credits, adopted and incorporated into the Florida
Adm ni strative Code, by reference pursuant to Rul es 67-48. 002(10)
and 67-48.004(1), Florida Adm nistrative Code, to the extent
relied upon by Respondent to reject Petitioner's application for
"altering"” the application constituted an invalid exercise of
del egated | egislative authority.

The rul e challenge petition filed by Petitioner and Qaks
Trail was designated Case No. 98-3441RX. The rul e challenge
petition filed solely by Petitioner was designated Case No. 98-
3442RX. Both cases were assigned to the undersigned by Orders of
Assi gnnent entered July 30, 1998.

On August 14, 1998, Case Nos. 98-3441RX and 98- 3442RX were
consol i dated and schedul ed for a Septenber 28 and 29, 1998,

hearing. On Septenber 17, 1998, an order consolidating Case Nos.



98- 3441RX, 98-3442RX, 98-3873, and 98-3874 was entered w thout
objection. By the sane order, the formal hearing was reschedul ed
for October 12 and 13, 1998.

On Septenber 17, 1998, Petitions to Intervene filed by LCA
Devel opnment, Inc., The Gatehouse G oup, Inc., Vestcor Equities,
Inc., and the WIson Conpany in the four consolidated cases were
gr ant ed.

On Septenber 17, 1998, QCaks Trail filed a Notice of
Dismssal in Case No. 98-3874. QOaks Trail also filed a Notice of
Wt hdrawal from Case No. 98-3441RX. By order entered Septenber
23, 1998, Case No. 98-3874 was closed and Oaks Trail was
di sm ssed from Case No. 98-3441RX

On Cctober 5, 1998, Petitioner filed a Notice of Parti al
Di sm ssal Regarding DOAH Case No. 98-3873 and a Notice of
Di sm ssal of Case No. 98-3442RX. Based upon a Stipulation
entered into by the parties and attached to the notices,
Petitioner voluntarily dism ssed those portions of its challenge
in Case No. 98-3873 to the rejection by Respondent of its
application for an "alteration" of its application and all of
Case No. 98-3442RX. By order entered Cctober 8, 1998, Case No.
98- 3442RX was closed and it was acknow edged that portions of
Case No. 98-3873 had been dism ssed by Petitioner.

Prior to the formal hearing of the remaining cases, Case No.
98- 3441RX and Case No. 98-3873, the parties filed a Joint

Prehearing Stipulation. The parties stipulated to the issues



whi ch remained to be decided and certain facts, which have been
included in this Final Oder to the extent determ ned rel evant.
The parties al so agreed that Case No. 98-3873 shoul d be conducted
as a Summary Hearing pursuant to Section 120.574, Florida

St at ut es.

At the final hearing Petitioner presented the testinony of
Gaen Lightfoot, Angeliki Sellers, Edward S. Ryan, and Don Paxt on.
Petitioner's Exhibits 1-8, 10, 12-16, 18, 20-25, 27-30, 35-54,
57-58, and 62-69 were accepted into evidence. Petitioner's
Exhi bits 17 and 19 were marked for identification, but w thdrawn.
Petitioner's Exhibit 55 was marked and offered into evidence, but
was rejected. Petitioner's exhibits 6-8, 13-15, 24-25, 28-30,
35-54, 57, 62-63, and 67-69 were accepted into evidence only to
the extent ultimately determ ned relevant to this proceedi ng.

Respondent presented the testinony of M. Lightfoot and Ms.
Sellers. Respondent's Exhibits 1-11 were accepted into evidence.

I ntervenors called no witnesses and offered no exhibits.

Oficial recognition of Part V, Chapter 420, Florida
Statutes, was taken.

The transcript of the formal hearing was filed on
Novenber 9, 1998. Proposed orders were, therefore, required to
be filed on or before Novenmber 19, 1998. Petitioner filed a
proposed order on Novenber 19, 1998. Respondent and |ntervenors

jointly filed a proposed order on Novenber 19, 1998. Those



proposed orders have been fully considered in entering this Final
O der.
FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, Lakewood Senior Apartnents Limted
Partnership (hereinafter referred to as "Lakewood"), was an
applicant for 1998 Low I ncone Housing Tax Credit funding.

2. Respondent, the Florida Housing Finance Corporation
(hereinafter referred to as "FHFC'), has been designated by the
State of Florida to admnister a Low I nconme Housing Tax Credit
Program Section 420.5099, Florida Statutes. FHFC is governed
by a ni ne-nenber board (hereinafter referred to as the "Board").
The nmenbers of the Board are appointed by the Governor.

3. Intervenors, LCA Devel opnent, Inc. (hereinafter referred
to as "LCA"), The Gatehouse G oup, Inc. (hereinafter referred to
as "Gatehouse"), Vestcor Equities, Inc. (hereinafter referred to
as "Vestcor"), and The W/I son Conpany (hereinafter referred to as
"WIlson"), were all applicants for 1998 Low | ncone Housi ng Tax
Credi t funding.

B. The Low I ncone Housing Tax Credit Program

4. To encourage the devel opnent of |owincone housing for
famlies, Section 42 of the Internal Revenue Code of 1986,
creates federal income tax credits that are allocated to each of
the states for award through state-adm nistered prograns to

devel opers of rental housing for |owincome and very | ow i ncone



famlies. Tax credits allocated to devel opers through the
program may be sold by the devel oper to generate a substanti al
portion of the funding necessary for construction of |owincone
housi ng proj ects.

5. The program has been in existence in Florida since 1987.
Since its inception, in excess of 43,000 affordable housing units

have been produced in Florida through the program

6. Every year each state receives an annual allotnment of
tax credits. Generally, Florida's annual allotnent of tax
credits is apportioned anong three county groupi ngs based on
popul ation: |arge counties, nmediumcounties, and snmall counti es.
Applicants conpete for the tax credits allocated to a group based
upon whi ch county an applicant's proposed housing is to be
| ocated in.

7. Section 420.5099, Florida Statutes, establishes FHFC s
responsibility for the allocation of Florida's share of tax
credits:

The corporation shall adopt allocation procedures
that will ensure the maxi num use of avail able tax
credits in order to encourage devel opment of | ow
i ncome housing in the state, taking into
consideration the tineliness of the application,
the |l ocation of the proposed housing project, the
relative need in the area for |owincone housing
and the availability of such housing, the
econom c feasibility of the project, and the
ability of the applicant to proceed to conpletion
of the project in the cal endar year for which the
credit is sought.



8. Section 42 of the Internal Revenue Code of 1986,
requi res that each state ensure that the m ni nrum anount of tax
credits necessary for an applicant to inplenent a proposed
project are awarded in order to ensure the maxi numuse of a
state's available credits. How tax credits are allocated is
required to be reviewed at three distinct phases in order to
carry out this goal: the first phase is the initial
application/allocation phase; the second phase is a credit
underwriting carryover stage; and the |ast phase is a final cost
certification stage.

9. Section 42 of the Internal Revenue Code of 1986,
requires that each state establish a qualified allocation plan
(hereinafter referred to as the "Allocation Plan") establishing
the procedures to be followed in awarding |l ow incone tax credits
allocated to the state. Consistent with this requirenent, FHFC
has adopted an Allocation Plan for Florida through the adoption
of Chapter 67-48, Florida Adm nistrative Code.

10. The Allocation Plan establishes a conpetitive
application process intended to carry out the first stage
required by the Internal Revenue Code.

11. The actual application (hereinafter referred to as the
"Application") used to carry out the first stage of the
al l ocation process provided for in the Application Plan is
revised by FHFC on an annual basis. The Application is adopted

as part of an Application Package, which includes the



Application, tabs, and instructions thereto adopted by FHFC. The
Appl i cati on Package is anended each year to refine and clarify
the Application Package, and to inplenent any new directives from
the Board. Once revised, the Application Package is adopted by
rul e.

12. Once the annual Application Package is adopted and an
annual application cycle opens, the adopted Application Package
is made available to interested persons for conpletion and
subm ssion to FHFC. Conpl eted Applications received by FHFC are
eval uated and scored pursuant to the Application Package,
projects are ranked within their respective county groupings, and
t he hi ghest ranked projects are invited to participate in the
second stage of the allocation process, credit underwiting.

13. Once an applicant conpletes credit underwiting and
receives a Prelimnary Allocation Certification indicating the
anmount of tax credits prelimnarily allocated to the project, the
applicant nmay proceed to construct the project. Once the project
is conpleted, the applicant enters the final phase of the
process, the Final Cost Certification phase.

14. The Internal Revenue Code requires that all credits
allocated to a state for a particular year nmust be allocated by
Decenber 31 of that year. Any credits not allocated go into a
nati onal pool consisting of all credits not used by Decenber 31.
All states that use all their credits by Decenber 31 are then

eligible to share in the credits available in the national pool
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FHFC makes every effort to ensure that it allocates all of
Florida's allocated credits so that the State nmay participate in
t he national pool.

C. The Application Process.

15. Prior to each application cycle, FHFC revised its
previous year's Application Package and adopts an Application
Package for the upcom ng year by rule.

16. After adopting the Application Package by rule, FHFC
opens the cycle and nakes the Application Package avail abl e.

17. Al Applications are required to be fully conpl eted and
filed by a date certain specified in the rules. Information
contained in the Application is required to be certified true and
accurate by the applicant.

18. Al submtted Applications are eval uated and scored by
a Review Commttee pursuant to the procedures established in the
rules. See Rule 67-48.004, Florida Adm nistrative Code.

19. In 1998, the Review Conmttee was a commttee of eight
persons designated by the rules to organi ze the scoring of al
applications. The Review Commttee was nmade up of seven nenbers
of the staff of FHFC appointed to by the Board and one nenber of
the staff of the Departnment of Community Affairs. Rule 67-
48.002(80), Florida Adm nistrative Code.

20. Following the notification of prelimnary scores,
applicants are given a week to review the scores of al

applicants. See Rule 67-48.005, Florida Adm nistrative Code.
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Once notified of the prelimnary scores, applicants have the
right to file a witten Notification of Possible Scoring Error
(hereinafter referred to as a "NOPSE"). A NOPSE could be filed
to point out a possible scoring error on the applicant's score or
on any other applicants' score.

21. Al NOPSE s filed during the 1998 cycle were revi ewed
by FHFC to determne if any nodification in an applicant's score
shoul d be nmde.

22. Following the resolution of all NOPSE s, the
prelimnary scores of all applicants are reviewed by the Board.
After the Board's review and approval of the prelimnary scores
and the ranking of applicants, notice of intended funding is
provided to each applicant.

23. Follow ng approval of prelimnary scores by the Board,
applicants are given a second opportunity to challenge their
prelimnary score or the prelimnary score of any other applicant
by filing a Direct or Conpetitive Appeal. See Rule 67-48. 005,

Fl orida Adm nistrative Code.

24. No authority for re-scoring any Application, other than
as the result of the filing of a NOPSE or a Direct or Conpetitive
Appeal , was authorized for the 1998 cycle pursuant to Chapter 67-
48, Florida Adm nistrative Code.

25. Following the resolution of all Direct or Conpetitive
Appeal s, the Board approves the final scores awarded to each

Application by final order of the FHFC

12



26. Final scores are ranked by county grouping and a
"funding line" is determined. The funding line is the point on
t he ranki ng sheet for each county group which represents the cut-
of f between those applicants that will be funded and those that
will not. Applicants ranked above the funding line are given the
opportunity to advance to the next two phases of the process
required for themto receive funds. See Rule 67-48.026, Florida
Adm ni strative Code. For exanple, for the large county group
the anobunt of tax credits requested by the hi ghest ranked
applicant is deducted fromthe total tax credits avail able for
the large county group. The anount of tax credits sought by the
next hi ghest ranked applicant is then deducted fromthe remaining
tax credits. This process is followed until all the tax credits
avail able for the large county group are all ocat ed.

D. The Credit Underwiting Phase.

27. Those applicants to whomtax credits are tentatively
al l ocated during the application process are next invited to
"credit underwiting.” Rule 67-48.026, Florida Admnistrative
Code.

28. A "credit underwiter" is defined in Rule 67-
48.002(25), Florida Adm nistrative Code, as foll ows:

(25) "Credit Underwriter"” neans the | egal
representative under contract with [ FHFC] having
the responsibility for providing stated credit
underwiting services. Such services shal
i nclude, but not be |[imted to, reviewing the

financial feasibility and viability of Projects
and proposing to the Corporation the anount of a

13



SAIL or HOVE | oan and/or the amount of Tax Credit
needed, if any.

The credit underwiter provides a conprehensive analysis of the
prelimnarily approved Applications, the applicant, the real
estate market, the devel opnent econom cs, and the project's
ability to proceed.

29. The credit underwiter verifies the accuracy of
information contained in the Application, confirms that the
Application conplies with applicable statutory and rule
requi renents of the FHFC, and determ nes whether the project is
financially feasible as presented.

30. Although Applications are required by the rules to be
reviewed on their face, during the credit underwiting phase the
credit underwiter is allowed to | ook at pertinent information
not contained within the submtted Application. The credit
underwiter verifies the accuracy and reasonabl eness of the
information provided in an Application. The credit underwiter
| ooks at the availability of financing, the structure of the
proposal, and the estinmated total project cost.

31. The credit underwiter may adjust the financial
projections set forth in the Application. Hi storically, the
credit underwiter typically increases project costs.

32. Utimately, the credit underwiter recommends a
prelimnary allocation of tax credits to each applicant above the

funding line. The amount of tax credits recommended may differ
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fromthat requested by the applicant. The anmount initially
requested by the applicant, however, cannot be exceeded. The
applicant is limted to the |lower of the amount applied for, the
| onest anmount needed for financial viability, or the qualified
basi s cal cul ati on anmount.

33. FHFC nmay accept, nodify, or reject the credit
underwriter's recommendations. Rule 67-48.026(10), Florida
Adm ni strati ve Code.

34. Applicants successfully conpleting the credit
underwiting phase are issued a Prelimnary Allocation
Certification which indicates the anmount of tax credits
prelimnarily allocated to the project.

E. The Final Cost Certification Phase.

35. Construction of the project typically takes two to
three years fromthe submttal of the Application

36. If a project cannot be conpleted by the end of the
cal endar year, the applicant nust enter into a Carryover
Agreenment. Pursuant to this agreenent, FHFC prom ses to allocate
a "not to exceed" amount of tax credits to the project if it is
conpleted within two years in accordance with the Carryover
Agr eenent .

37. Once the project is conpleted, the applicant is
required to submt a Final Cost Certification. The Final Cost
Certification details the actual costs incurred in conpleting the

project, verified by an independent certified public accountant.
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Prior to 1998, the Final Cost Certification had to be certified
by a credit underwiter.

38. One purpose for the Final Cost Certification is to
ensure that actual costs are consistent with, and do not exceed,
those all owed by federal and state requirenents.

39. The applicant is issued an I RS Form 8609 which
establishes the amount of tax credits allocated to the applicant.
The amount of tax credits allocated after the Final Cost
Certification may be less than the originally approved tax
credits for the project.

F. The 1998 Application Package; Project Funding & Econom c

Viability (Project Cost Pro Forma), Form 4.

40. Effective January 6, 1998, FHFC adopted by reference in
its rules the 1998 Application Package, "Form CAP98." Rules 67-

48. 002(10) and 67-48.004(1), Florida Adm nistrative Code.

41. The adoption of the 1998 Application Package and the
allocation of tax credits through the application phase was
consistent with the description of the application process,
supra.

42. Anong the fornms required to be submtted as part of the
1998 Application was Form 4, "Project Funding & Econom c
Viability (Project Cost Pro Formm)."

43. The purpose of Form4 is to ensure that an applicant

had firmcommtnents for funding fromfinancially capabl e sources
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sufficient to cover the costs of the project which would not be
covered by tax credits.

44, A total of 150 points were available for the
information on Form4. This was the hi ghest possible single
award of points in the 1998 Application.

45. To the extent that firmcommtnments were not
denonstrated on Form 4, an applicant was to be awarded | ess than
150 points.

46. In two places on Form 4, applicants are inforned that
they could not request a devel oper fee in excess of the limts
established by the FHFC rul es and the 1998 Application Package.
For Lakewood's Application, the maxi num devel oper fee was 20
percent of project cost.

47. The parties stipulated that Lakewood's Form 4
denonstrated that all necessary funding for its project was

firmy secured. Therefore, the parties agreed that, but for the

i nposition of the penalty provision at issue in this proceeding,
Lakewood was entitled to an award of 150 points for Form 4.

G The 15% Penal ty.

47. The follow ng provision appears on Form 4 of the 1998
Appl i cation:

FULL PO NTS WLL BE AWARDED ONLY I N THE EVENT
THAT ALL | NFORMATI ON REQUI RED BY THS FORM | S
PROVI DED I N STRI CT ACCORDANCE W TH THE FORM S
REQUI REMENTS. FAI LURE TO PROVI DE COVPLETE
ACCURATE | NFORMATI ON I N THE FORVAL AND LOCATI ON

17



PRESCRI BED BY THHS FORM WLL RESULT IN A 15%
REDUCTI ON OF PO NTS FOR FORM 4. ONLY | NFORMATI ON
CONTAI NED WTH THI' S APPLI CATI ON W LL BE

CONSI DERED FOR PURPCSES OF PO NTS AWARDED OR
APPEALED.

(This provision will hereinafter be referred to as the
"15% Penal ty"). The 15% Penalty appears in materially
identical formon Forns 5, 6, 7, 8, 10, and 22 of the
1998 Application.

H.  The Devel opnent of the 15% Penalty.

48. Since the inception of the Low I nconme Housing Tax
Credit Programin Florida, the application process has becone
increasingly conpetitive and litigious. For exanple, for the
1998 cycle FHFC recei ved Applications for approximtely 72.6
mllion dollars but only approximately 10.7 mllion dollars of
tax credits available. Consequently, only eleven of the ninety
Applications will likely be funded fromthe 1998 cycle.

49. Because of the increased conpetitiveness and the
litigious nature the application process, the Board appointed a
Combi ned Cycle Commttee (hereinafter referred to as the "Cycle
Commttee") to work with the staff of FHFC to i nprove the
Application and application process for the 1998 cycle. The
Board al so instructed staff to strictly construe the Application,
make sure forns in the 1998 Application were as cl ear as
possible, and to inplenent a penalty for failures to follow the
i nstructions.

50. The devel opnent of the 1998 Application Package began

18



in the spring of 1997. On July 14, 1997, the first rule
devel opnent workshop was hel d. The purpose of the workshop,
whi ch was attended by approximately forty individuals, was to
provide a forumfor coments and suggestions from devel opers and
ot her interested persons concerning the Application Package and
t he process.
51. Following the July 1997 wor kshop, FHFC prepared a draft
of the 1998 Application Package. The draft consisted of the 1997
Appl i cati on Package with changes proposed for the 1998 cycle
noted wth strike-through for del eted | anguage and underl i ni ng
for added | anguage. See Respondent's Exhibit 2, the "Red Book."
52. Anong the proposed changes to the 1997 Application
Package contained in the Red Book was the inclusion of the
foll ow ng | anguage on Page 1 of the Instructions:

FULL PO NTS WLL BE AWARDED ONLY | N THE EVENT
THAT ALL | NFORVATI ON REQUI RED BY EACH FORM | S
PROVI DED | N STRI CT ACCORDANCE W TH THE

APPLI CATI ON REQUI REMENTS. FAI LURE TO PROVI DE
COVPLETE, ACCURATE | NFORMATI ON | N THE FORMVAT AND
LOCATI ON PRESCRI BED BY THE APPLI CATI ON W LL
RESULT | N A REDUCTI ON OF PO NTS AS | NDI CATED ON

EACH FORM  ONLY | NFORVATI ON CONTAI NED W TH THI' S
APPLI CATI ON W LL BE CONSI DERED FOR PURPOSES OF
PO NTS AWARDED OR APPEALED.

Thi s | anguage was repeated throughout the Red Book,
nodi fied only to specify that the penalty was 15 percent
and to refer to the specific section or formthe | anguage

was i ncl uded in.
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53. The 15% Penalty applied only to the points avail abl e
for a formon which an error or om ssion occurred. The penalty
appl i ed regardl ess of the nunber of errors or omssions on a form
and regardl ess of the significance of the error or om ssion.

54. FHFC was aware at the time that it was considering the
15% Penal ty that the point difference between the highest and
| owest point totals above the funding line for the 1997 cycle for
the large county category was 43.03 points. FHFC al so knew t hat
historically only a half point to two points separated funded
appl i cants and unfunded applicants.

55. The 15% Penalty nodified the previous treatnent of
errors or om ssions on Applications. Prior to 1998 if an error
was made in an Application, the Application was either rejected
if the error related to certain specified "threshold
requi renents" or staff sinply corrected the error. For exanple,
if an applicant requested a devel oper fee in excess of the
devel oper fee cap, scorers would adjust the clained fee downward.
No penalty woul d be i nposed on the applicant.

56. Copies of the Red Book were nmade available to
interested persons to review before and during a second rule
devel opnent workshop hel d on Septenber 22, 1997. The purpose of
this workshop was to review the proposed changes in the Red Book
and to give the approximtely sixty-five individuals that
attended the workshop an opportunity to nmake comments and

suggestions as to how to inprove the Application Package and the
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appl i cation process.

57. The 15% Penalty was specifically explained during the
Septenber 22, 1997, workshop. Lakewood was represented at the
nmeeting. The follow ng explanation of the 15% Penalty was given:

Before we go on into rules and QAP things, |
want to add one nore global conment to be sure
everybody in this room understands the new big
change in the application whereby you [sic] if
you don't fill it out exactly the way the
instructions tell you, you're going to get
penal i zed then and there, okay? There's a 15%
penalty on many of these forms. On Form 3 we set
out a chart for you to show that if you don't
give all the information exactly where you say it
isin the application, all your T's are crossed
and your |'s dotted, you're going to get reduced
poi nts.

Now, the whol e purpose of this is not to nmake
your life mserable or to make our I|ives
m serable. It is to make you pay attention to
the application and to reduce appeal s, okay?

FHFC Exhibit 11

58. In addition to the two workshops, two public neetings
were held by the Cycle Commttee to discuss the proposed
Appl i cati on Package. Questions and comments concerning the
proposed Application Package were invited.

59. FHFC staff were also available to answer questions
concerning the 1998 Application Package and the process at any
time up until the deadline for submttal of the 1998 Application

60. Throughout the period of tinme during which the 1998

Appl i cation Package was bei ng devel oped, FHFC staff enphasized
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the need for accuracy on the Application and explained to
prospective applicants that the 15% Penalty exi sted.

61. FHFC formally adopted the 1998 Applicati on Package
containing the 15% Penalty. No challenges to the rule which
i ncorporated the 1998 Application Package were filed before the
rul e becane effective.

62. Full-day workshops were subsequently conducted by FHFC
t hroughout the State to explain howto conplete the 1998
Application and to answer questions thereon. The 15% Penalty was
expl ai ned during these workshops.

|. Purpose for the 15% Penal ty.

63. It is inportant for Applications to be conplete and
accurate during the application phase. The application phase is
FHFC s first opportunity to anal yze proposed projects in
accordance with the Internal Revenue Code and FHFC s rules. The
I nternal Revenue Code requires that the m ni mum nunber of tax
credits necessary to conplete a project be determ ned during the
application phase. Therefore, even though nodifications may be
made during the credit underwiting and final phases, FHFC is
still required to make sure that Applications approved in the
application phase are as accurate as possible. FHFC s purpose
for adopting the 15% Penalty was descri bed by Gaen Lightfoot,

Deputy Devel opnent O ficer for FHFC
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Well, it's - we have to go into a little bit of
history in order to really understand from whence
this approach cane. Wen | first came to the
Agency, that was in 1992, we had enough credits
t hat everybody that applied that was really ready
to go would be able to get the credits. And
there were tinmes at the end of the year when
staff would be frantically calling up devel opers
and saying, Do you have a site, are you ready to
go? You know, you told nme that you were going to
turn this application in and we didn't get it and
we need one nore to secure the national pool.

And so, you know, that was the atnosphere under
whi ch the credit programwas operating six years
ago.

It was critical for us to get the national pool
in those days because that would add, oh, $6
mllion to the anount of credits that we would
have, which is thousands of unit. So, each year
we got nore and nore conpetitive, nore and nore
devel opers | earned about the program nore and
nore devel opers realized that they could make a
good living with, you know, affordable housing.

The mechani smthat the code creates encourages
public/private partnerships, so this is a good
way for the private community to provide
af f ordabl e housing and nake a living. So, the
conpetition becane nore and nore intense.

In 1997, by then, it was extrenely contentious,
litigious, extrenely conpetitive. | can renmenber
- | think it was in 1996, it m ght have been the
year before, we had over 300 issues on appeal,
and that's just insanity. So in this scope of
things we tried to come up with a way to nake
sure that this application was accurate and
conplete and - well, | guess those are the best
words - because we have a mandate in the Federal
code and in the State code that we can allocate
no nore credits than is absolutely necessary for
the project viability. That nmeans it is critical
for us to have an accurate and conplete
appl i cation.

The overal|l purpose of the app is to be an

obj ecti ve nechani sm by which we can maxi m ze the
use of the credits. W have got to have a way to
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64.

be sure that we are getting the best bang for our
buck, | guess is a good way to say it. So, when
we laid the penalty over the entire application,
we were searching for a rational, fair, objective
approach whi ch was designed to reduce appeals, to
be fair to everybody, come up wth a mechani sm by
whi ch we could award partial points for people
who had done, you know, the main thrust of the
particul ar question but had for sone reason not
done it perfectly, rather than make them | ose al
of the points for an issue, we only nmake them

| ose a%ge of the points.

The other big thing that played into the
decision to go with this penalty approach is that
in the six years that | have been review ng these
applications there is a very strong and direct
correlation between an applicant's ability to put
toget her a conpl ete, thorough, accurate, well
t hought out and organi zed application. And the
product that they produce and the way that they
handl e the conpliance peri od.

These properties are not just comng in the
door, getting their credits and going out the
door and never seeing the agency again. W have
to monitor themfor 50 years. So, the attention

to detail is so critical that, in addition to
being a mechanismto select between really good
applicants, it is also - it lets themknow, it

hel ps teach the applicant what they are in for
with regard to detail and | ong-term conmm tnents.
It is just the whole thing to help us get an
accurate and conpl ete application so we can
accurately allocate credits. (Transcript 71)

By its ternms, the 15% Penalty applied regardl ess of the

magni tude of the error commtted on an Application. For exanple,

if an anobunt was overstated by $1.00, a 15 percent penalty

appl i ed.

The application of the 15% Penalty was based upon an

obj ective determ nation of whether an error occurred. The staff

had no discretion to make a subjective determ nation as to the

significance of an error or om ssion.
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65. Although it was not the intent of FHFC for the
inposition of the 15% Penalty to be the determ ning factor in
whet her an applicant was awarded tax credits, the effect of the
15% Penal ty can have that inpact.

J. Inposition of the 15% Penalty on Lakewood.

66. On or about March 10, 1998, Lakewood submtted a
conpl eted 1998 Application to FHFC for 1998 tax credit funding.
Lakewood sought approximately 1.14 mllion dollars in tax credits
for a 150-unit apartnment conplex to be located in Orange County,
Fl ori da.

67. Lakewood's Application was conpleted by Don Paxton, an
enpl oyee of the devel oper, contractor, and managenent conpany for
Lakewood.

68. M. Paxton attended the Septenber 22, 1997, rule
devel opnent workshop. M. Paxton was aware and under st ood t hat
the 15% Penalty had been included in the 1998 Application and
that it was intended to punish for inaccuracies contained in
submtted Applications. He also was aware that the 15% Penalty
applied to inaccuracies on Form4. Finally, M. Paxton was aware
that the devel oper fee avail able for Lakewood' s proposed project
was limted to 20 percent of project cots.

69. On Form 4 of Lakewood's Application, Lakewood cl ained a
devel oper fee in excess of the 20 percent of project cost

limtation Lakewood was subject to. The devel oper fee requested
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by Lakewood was $1, 959, 714. 00, or $240, 000.00 in excess of the
maxi mum devel oper fee Lakewood coul d request.

70. The excess amount included in the devel oper fee cost
claimed by M. Paxton represented an advisory fee which Lakewood
had agreed to pay to Affordabl e Housing, an advisory group
specializing in the devel opnent and marketing of tax credit-
financed housing for senior citizens. Nothing in Lakewood's
submtted 1998 Application infornmed FHFC that the excess anount
i ncluded as a devel opnent fee by Lakewood was attributable to
Af f ordabl e Housi ng. Based upon what was provided to FHFC by
Lakewood in its Application, it was reasonable for FHFC to
concl ude that Lakewood was requesting a developer's fee in excess
of 20 percent of project cost.

71. M. Paxton included the advisory fee because of an
instruction of page 10 of Form4 that "Consulting fees, if any,
nmust be paid out of the devel oper fee." M. Paxton knew,
however, that Affordable Housing was not a consultant as the term
"consultant” is used in the 1998 Application Package.

72. M. Paxton's interpretation of the instruction
concerning the paynment of consultant fees on page 10 of Form4
was not reasonabl e.

73. M. Paxton also included the advisory fee as part of
t he devel oper fee because that was the only way for Lakewood to
treat the $240,000.00 fee as a cost eligible for tax credit

rei nbursenent. Wiile it was a part of the total project cost, it

26



was not part of the project cost eligible for reinbursenent with
tax credits.

74. The inclusion of the advisory fee as part of the
devel oper fee did not dimnish the fact that Lakewood's Form 4
denonstrated secure financing and, consequently, the economc
feasibility of its project and its ability to proceed.

75. Due to the excessive devel oper fee included by Lakewood
on Form 4, the scorers of Lakewood's Application inposed the 15%
Penalty. A total of 22.5 points was deducted fromthe 150 points
Lakewood woul d ot herw se have been entitled to for Form 4.

76. Wth the reduction of Lakewood's total score by 22.5
poi nts, Lakewood fell below the funding line for the 1998 cycle.
Wthout the 22.5 point penalty, Lakewood woul d have been above
the funding |ine.

K. Oher Applications of the 15% Penalty.

77. FHFC applied the 15% Penalty to other applicants during
the 1998 cycle for errors on Form4, including the inclusion of
devel oper fees in excess of applicable limts. For exanple, the
penalty was inposed on Applications 8, 9, 30, 58, and 59.

78. FHFC initially inposed the 15% Penalty on the
Application of Kay Larkin because the requested devel oper fee
conbined with the requested consulting fee, which was separately
|isted, exceeded the applicable devel oper fee. FHFC took this
position even though the separately listed consulting fee was

included as an ineligible cost. Kay Larkin challenged the 15%
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Penalty. FHFC subsequently agreed to renove the penalty because
it was decided that FHFC shoul d not have conbined the eligible
devel oper costs and the ineligible consulting fee. The devel oper

fee standing al one did not exceed the devel oper fee cap. The Kay

Larkin matter is distinguishable fromthis matter because
Lakewood |isted the entire anpbunt as an eligi bl e devel oper fee.

79. In the case of the 1998 Application filed by Harvard
House, FHFC did fail to inpose the 15% Penalty for the inclusion
of a devel oper fee in excess of the devel oper fee cap. It failed
to inpose the penalty through oversight. Although Lakewood
pointed this error out in a NOPSE it filed concerning its score,
no NOPSE or direct or conpetitive appeal was filed by any
appl i cant concerning the Harvard House Application. FHFC,
therefore, had no authority pursuant to the 1998 Application to
nodi fy the score it had awarded Harvard House.

80. FHFC commtted the sanme error in scoring the
Application submtted by Orchid Trace, which had included a
devel oper fee in excess of the limt of $1.00. Again, although
Lakewood raised this error in a NOPSE concerning its score, no
NOPSE or direct or conpetitive appeal concerning Orchid Trace's
score was filed.

8l. FHFC s inposition of the 15% Penalty to Applications
whi ch included devel oper fees in excess of the devel oper fee caps

was consi stent except to the extent that FHFC i nadvertently
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failed to inpose the penalty on Harvard House and Orchid Trace.
82. Sone applicants failed to include a general contractor
fee on the Project Cost Pro Forma of Form 4. General contractor
fees were imted to 14 percent of project cost. FHFC did not,
however, inpose the 15% Penalty on those applicants for their
om ssion. Two applicants above the funding |ine, Mgnolia Pointe
and Nantucket Bay, failed to include any general contractor fee
on the appropriate line. Mst applicants, including Lakewood,
|l eft sone |ine blank on the 1998 Application and were not
penal i zed.
83. The following instruction was included on page 1 of the
1998 Application:

BE SURE TO ANSVER ALL QUESTI ONS, FOLLOW ALL

| NSTRUCTI ONS AND FILL IN ALL LINES. DO NOT LEAVE
ANY BLANKS. | F AN ITEM IS NOT APPLI CABLE TO TH' S
PRQIECT, | NDI CATE BY USING "N A". | NCOWLETE OR
BLANK | TMES W LL RESULT IN LGSS OF PO NTS.

84. Applicants were not specifically required to report a
general contractor fee on their Form4. |In sonme cases,
applicants did not incur general contractor fees. Consequently,
on those forns where the applicant did not include a general
contractor fee, the FHFC had to assune that the applicant did not
intend to pay a general contractor fee.

85. Wiere a particular itemwas not specifically required
or FHFC coul d not know whether an item had been left off in

error, FHFC interpreted the 15% Penalty to not require the
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inposition of a penalty for nerely failing to mark the item
"NA"

L. Intervenors' Standing.

86. Intervenors are engaged in the business of providing
af fordabl e residential rental units for |owinconme and/or very
| ow i nconme persons.

87. Intervenors, through subsidiaries or affiliates,
subm tted Applications to FHFC seeking allocation of tax credits
fromthe 1998 conbi ned cycl e pursuant to Section 420. 5099,
Florida Statutes (1998). Intervenors, through subsidiaries or
affiliates, also submtted Applications seeking tax credits from
one or both of the preceding two cycles (1996 and 1997), and
anticipate filing Applications in the 1999 cycle.

88. For the 1998 cycle, Intervenors, through subsidiaries
or affiliates, submtted the follow ng Applications for projects
| ocated in FHFC s | arge county group and were awarded the

fol |l om ng points:

Conpany Proj ect Scor es
LCA 050C - WMagnolia Pointe 652. 75
Gat ehouse 075CS - Nant ucket Bay
Apartnments 644. 47
077C - The Rosenary 656. 00
Vest or 040C - Courtney Manor
Apartnments 640. 75
W son 047C - Wndernere
Apartnments 640. 75

89. The scores for Intervenors' projects were based upon

FHFC staff's conparative review and scoring of the Applications
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submtted in the 1998 cycle, resolution of all direct and
conpetitive appeals, informal hearings conducted by FHFC

desi gnated Hearing Oficers, and Board action at its August 21
and Septenber 11, 1998, neetings.

90. At the commencenent of the final hearing in these
cases, the Board had not entered final orders on the scoring of
the 1998 Application. The projects of LCA and Gat ehouse,
however, were above the funding line and were issued "at risk”
invitations to credit underwiting. The projects of Vestcor and
Wl son were tied with a third applicant for the remaining tax
credits for the |arge county group, which was not sufficient to
fund all three projects.

91. On Cctober 16, 1998, the Board voted to issue final
orders confirmng the scores of all applicants except Lakewood.
The Board issued final orders for the funding of all of
| nt ervenors' projects.

92. If Lakewood prevailed in this proceeding and the 15%
Penalty was not inposed, its score would rank it ahead of
Vestcor's and WIlson's projects. Based upon the Board's action
at the October 16, 1998, neeting, however, the projects of
Vestcor and Wlson will still be funded.

CONCLUSI ON OF LAW

A.  Jurisdiction.

93. The Division of Adm nistrative Hearings has

jurisdiction over the parties to, and the subject matter of, this
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proceedi ng. Sections 120.56(1) and (3), 120.569, and 120.57(1),
Florida Statutes (1997).

B. Standing.

94. Sections 120.56(1) and (3), Florida Statues, allow any
person that is "substantially affected by an agency rule" to
institute a proceeding to determ ne whether the rule is "an
invalid exercise of delegated |legislative authority."

95. Section 120.569, Florida Statutes, allows any person
whose "substantial interests" are determ ned by proposed agency
action to chall enge the agency's action through a proceedi ng
pursuant to Section 120.57, Florida Statutes. |If the proceeding
i nvolves a disputed issue of material fact, the proceeding is to
be conducted pursuant to Section 120.57(1), Florida Statutes.

96. The evidence in these cases proved that Lakewood was
denied tax credits by FHFC. The evidence al so proved that the
Departnent, in denying tax credits to Lakewood, applied the 15%
Penalty and that the 15% Penalty constitutes a rule of FHFC
Lakewood, therefore, was "substantially affected" by the
Department's rule and action, and had standing to institute this
proceedi ng under both Sections 120.56 and 120.569, Florida
St at ut es.

97. As to Intervenors, the evidence proved and the parties
stipulated that Intervenors participated in the 1998 cycle and
were governed by the 15% Penalty provision. The evidence,

however, failed to prove that Intervenors were "substantially"
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affected by the 15% Penal ty.

98. In order to conclude that Intervenors were
"substantially affected" by the 15% Penalty or the application of
the 15% Penalty to Lakewood, Intervenors were required to prove
that they will suffer an injury of sufficient imediacy to

entitle themto participate in this proceeding. See Aneristeel

Corporation v. Cark, 691 So. 2d 473 (Fla. 1997).

99. The only possible injury which Intervenors could suffer
in this proceeding would be a loss of tax credits for the 1998
cycle. The evidence, however, proved that the tax credits for
the 1998 cycle have already been awarded to Intervenors and that
the award will not be changed as a result of this proceedi ng.
Consequently, Intervenors will not be inpacted by any deci sion
concerning the validity of the 15% Penalty or Lakewood's
challenge to its score.

100. The only possible inmpact on Intervenors which could
occur as a result of this proceeding is that credits otherw se
avai l able for the 1999 cycle could be reduced by any credits
awarded to Lakewood. Such an inpact is too specul ative and not
of sufficient immediacy to conclude that Intervenors will suffer
an injury of sufficient inmmediacy to entitle themto participate

in this proceeding. See Brasfiled & Gorrie General Contractors,

Inc. v. A ax Construction Conpany, 627 So. 2d 1200 (Fla. 1st DCA

1993); and Gines v. Walton County, 591 So. 2d 1091 (Fla. 1st DCA

1992) .
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101. As to the rule challenge proceeding, the evidence
proved that the 15% Penalty is a rule that only applies to the
1998 cycle. It cannot, therefore, have any direct inpact on the
1999 cycle or Intervenors' participation in that cycle. Nor can
it be assunmed that Intervenors will be subjected to the 15%
Penalty even if it were adopted for the 1999 cycle.

C. Burden of Proof.

102. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the
issue in a Chapter 120, Florida Statutes, proceeding. Antel v.

Departnent of Professional Regulation, 522 So. 2d 1056 (Fla. 5th

DCA 1988); Departnment of Transportation v. J.WC. Co., Inc., 396

So. 2d 778 (Fla. 1st DCA 1981); and Balino v. Departnent of

Heal th and Rehabilitative Services, 348 So. 2d 249 (Fla. 1st DCA

1977).
103. In Case No. 98-3441RX, the rule chall enge proceedi ng,
Lakewood had the burden of proving the invalidity of the

chal l enged rule. See St. Johns River Water Managenent District

v. Consol i dated- Tonoka Land Co., 23 Fla. L. Wekly D1787b (Fl a.

1st DCA 1998).

104. In Case No. 98-3873, Lakewood al so had the burden of
proving its entitlenment to the tax credits it has sought from
FHFC

D. The Rul e Chall enge.
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105. An "invalid exercise of delegated |egislative
authority” is defined in Section 120.52(8), Florida Statutes, as
"action which goes beyond the powers, functions, and duties
del egated by the Legislature.” In particular, an existing rule
is to be considered an "invalid exercise of delegated |egislative
authority" if any one or nore of the follow ng apply:

(a) The agency has materially failed to foll ow
t he applicabl e rul emaki ng procedures or
requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emeki ng authority, citation to which is
required by s. 120.54(3)(a)1;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by s.
120.54(3) (a) 1;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or vest
unbridl ed discretion in the agency;

(e) The rules is arbitrary or capricious;

(f) The rules is not supported by conpetent
subst anti al evi dence; or

(g) The rules inposes regulatory costs on the

regul at ed person, county, or city which could be

reduced by the adoption of |ess costly

alternatives that substantially acconplish the

statutory objectives.

106. Lakewood has all eged that the 15% Penalty is an

invalid exercise of delegated |egislative authority as defined in
Section 120.52(8)(b), (c¢), (d), (e), and (f), Florida Statutes.

E. Gant of Rul emaking Authority.
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107. The specific rul emaking authority cited by FHFC for
the 15% Penalty is Section 420.507(12), Florida Statutes:
[ FHFC] shall have all the powers necessary or
convenient to carry out and effectuate the
pur poses and provisions of this part, including
the foll ow ng powers which are in addition to al

ot her powers granted by other provisions of this
part:

(12) To make rules necessary to carry out the
purposes of this part and to exercise any power
granted in this part pursuant to the provisions
of chapter 120.

108. The foregoing grant of rulemaking authority is broad
enough to allow the adoption of any rule by FHFC t hat does not
enl arge, nodify, or contravene the specific provisions of |aw
FHFC is attenpting to inplenent.

109. The evidence failed to prove that FHFC "has exceeded
its grant of rul emaking authority, citation to which is required

by s. 120.54(3)(a)l1l" in adopting the 15% Penalty.

F. The Law I nplenented by the 15% Penal ty.

110. The specific law i nplenmented by FHFC in adopting the
15% Penal ty is Section 420.5099, Florida Statutes:

(1) The [FHFC] is designated the housing
credit agency for the state within the neani ng of
42(h) (7)(A) of the Internal Revenue Code of 1986
and shall have the responsibility and authority
to establish procedures necessary for proper
al l ocation and distribution of | owinconme housing
tax credits and shall exercise all powers
necessary to admnister the allocation of such
credits.
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(2) The corporation shall adopt allocation
procedures that will ensure the maxi num use of
avail able tax credits in order to encourage
devel opnment of |owincone housing in the state,
taking into consideration the tineliness of the
application, the location of the proposed housing
project, the relative need in the area for | ow
i ncome housing and the availability of such
housi ng, the economc feasibility of the project,
and the ability of the applicant to proceed to
conpletion of the project in the cal endar year
for which the credit is sought.

111. Section 420.5099, Florida Statutes, requires and
aut horizes FHFC to acconplish two things: (a) establish
procedures for the allocation of credits; and (2) ensure maxi num
use of available tax credits.

112. Wiile Section 420.5099, Florida Statutes, establishes
the criteria FHFC should take into account in carrying out the
charge to ensure maxi num use of available tax credits, virtually
no gui dance is provided as to the procedures to be established by
FHFC.

113. FHFC has attenpted to design an application process
that is fair to all applicants. One that gives all applicants an
equal opportunity to conplete for tax credits. FHFC has
encouraged and facilitated the participation of all potenti al
applicants in the devel opnent of the process. Every year FHFC
reviews the process and nodifies it in an effort to achieve the

best procedure possible. These efforts are consistent with and
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well within the authority of FHFC under Section 420.5099, Florida
St at ut es.

114. In adopting the 15% Penalty, FHFC followed all of the
steps it normally takes in adopting the procedures governing the
al l ocation process for 1998. FHFC el ected to adopt the 15%
Penalty in order to encourages accuracy by applicants in
conpleting the application process, to increase the |evel of
fairness and objectivity in evaluating Applications, and to
i npose a penalty for errors coommtted by sone applicants that
were not commtted by others. Al of these goals were intended
to inprove the allocation procedures which the Legislature
charged FHFC with the responsibility and authority to adopt.

115. In adopting the 15% Penal ty, FHFC has not adopted an
addi tional substantive criterion not authorized by the
Legi slature in Section 420.5099(2), Florida Statutes, as argued
by Petitioner. It has only adopted one of the procedural
requi renents for allocation which was not specified by the
Legi slature, but it was authorized to adopt.

116. The 15% Penalty provision is no different inits
pur pose than prohibiting nodifications or anendnents to
Applications after they are filed. Like a cut-off date for when
Appl i cations are deened conpl ete, ensuring accuracy in
Applications and reducing discretion in evaluating Applications
are reasonabl e facets of the allocation procedures FHFC is

aut hori zed to adopt.
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117. Even Lakewood has accepted the authority of FHFC to
adopt a scoring nechani smthat penalizes Applicants for providing
uncl ear and inconplete information "that inpairs FHFC s ability
to assess satisfaction of the statutory criteria."” Lakewood,
however, argues that the 15% Penalty goes too far when it applies
to imuaterial errors that "do not inpair this assessnent and are
unrel ated to satisfaction of the statutory criteria.” This
argunent, however, goes to the question of whether the procedure
adopted by FHFC is arbitrary and capri ci ous.

118. The evidence failed to prove that the 15% Penal ty
"enl arges, nodifies, or contravenes the specific provisions of
[ aw i npl enent ed .

G Vagueness, Adequacy of Standards, and Di scretion.

119. The 15% Penalty is not vague. A rule is vague or
fails to establish adequate standards for agency deci si ons when
the terns of the rule are so vague that persons of conmon

intelligence nmust guess as to the rule's nmeaning. See Departnent

of Health and Rehabilitative Services v. Health Care and

Retirenment Corporation, 593 So. 2d 539 (Fla. 1st DCA 1992).

120. There is nothing conplicated or vague about the 15%
Penalty. The 15% Penalty provides that if an applicant commts
an error in conpleting a formof the 1998 Application, the points
ot herwi se awarded for that formare reduced by 15% Lakewood's

representative understood this result.
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121. Any confusion suffered by Lakewood's representative in
this matter related not to the inposition of the 15% Penalty, but
to the conplexity of the 1998 Application Package itself. At
best, Lakewood's representative may have been confused about how
to treat the advisory fee Lakewood had incurred. He was not,
however, confused about the fact that devel oper fees were limted
to 20% of project costs, that the anmount included on Lakewood's
1998 Application exceeded that limtation, and that the 15%
Penalty applied to inaccuracies.

122. The fact that FHFC scorers nade errors in applying the
15% Penal ty does not support a conclusion that the 15% Penalty is
vague. Again, it nmerely supports the conclusion that the 1998
Application and the eval uation thereof was conpl ex.

H Arbitrary and Capricious; Conpetent Substanti al

Evi dence.
123. A rule is considered arbitrary if it is not supported
by logic or reasons. It is capricious if it is irrational and

not supported by reason. Agrico Chem cal Conpany v. Depart nment

of Environnmental Regualtion, 365 So. 2d 759, 763, (Fla. 1st DCA

1978), cert. denied, 376 So. 2d 74 (Fla. 1979).

124. The evidence in this case proved that FHFC s rational e
for adopting the 15% Penalty was based upon | ogic and reason. It
was not irrational. Nor was it unsupported by the evidence. The
process of allocating tax credits is a detailed and highly

conpetitive process. FHFC has nade every effort to ensure that
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the process is as subjective as possible and that its discretion
is limted.

125. The 15% Penal ty does have the effect of inposing the
penalty on a wide range of errors. Fromthe fairly insignificant
to the significant. It would not be reasonable, however, to
adopt a penalty for every possible situation. And it would
def eat one of the purposes for adopting the 15% Penalty to adopt
a penalty that allows FHFC to exercise discretion in deciding
when a penalty should be inposed or the extent to which a penalty
shoul d be appli ed.

126. The evidence failed to prove that the 15% Penalty is
arbitrary or capricious. The evidence also failed to prove that
the 15% Penalty is not supported by conpetent substanti al
evi dence.

|. Application of the 15% Penalty to Lakewood.

127. In Case No. 98-3873, Lakewood has argued that FHFC
arbitrarily and capriciously applied the 15% Penalty to its
application. The evidence failed to support this argunent.

128. The evidence failed to prove that FHFC applied the 15%

Penalty in an inconsistent manner to simlar facts. See Anps v.

Departnent of Health and Rehabilitative Services, 444 So. 2d 43,

(Fla. 1st DCA 1983).
129. The evidence also failed to prove that FHFC
interpreted or applied the 15% Penalty inconsistently to

simlarly-situated parties. See Central Florida Regi onal
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Hospital, Inc. v. Departnent of Health and Rehabilitative

Services, 582 So. 2d 1193 (Fla. 5th DCA)

130. The evidence proved that in those cases where the 15%
Penalty was not applied, it was not applied through error only.
The evi dence al so proved that, when FHFC | earned of the error, it
was prohibited fromtaking an action to correct its m stake by
its rules. These facts distinguish FHFC s actions fromits
application of the 15% Penalty to Lakewood in these cases.

131. The evidence also failed to prove that the failure to
penal i ze applicants that did not fill in blanks with a "N A"
constitutes a simlar situation to Lakewood. Failing to include
"NNA" on aline is not the same as including a dollar anmount in
excess of the clear instructions as to the anmount of devel oper
fee that an applicant could seek tax credits for. Additionally,
even if the situations were simlar, the renedy would not be to
forgi ve Lakewood's error. The appropriate remedy would be to
i npose the penalty on those applicants that failed to include an
"NA" on blank lines in their applications. This renedy is not
avai | abl e because all the applicants who made this error are not
before this forum

132. Finally, the evidence failed to prove that the
application of the 15% Penalty to Lakewood under the
ci rcunstances of this matter was not consistent with the nmandate

of the 15% Penal ty.
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ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED that Petition to Determne Invalidity of Existing
Rules filed in Case No. 98-3441RX is DISM SSED. It is further

ORDERED t hat the Florida Housing Fi nance Corporation
correctly applied the 15% Penalty on Form 4 of Lakewood Seni or
Apartnments Limted Partnership's 1998 Application.

DONE AND ORDERED this 7th day of January, 1999, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
www. doah. state. fl. us

Fax Filing (850) 921-6847

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 7th day of January, 1999.

COPI ES FURNI SHED

Janmes C. Hauser, Esquire

Warren H. Husband, Esquire

Skel di ng, Labasky, Corry, Hauser,
Jolly & Metz, P.A

Post O fice Box 669

Tal | ahassee, Florida 32302
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Stephen M Donel an, Esquire

Fl ori da Housi ng Fi nance Cor poration
Sui te 5000

227 North Bronough Street

Tal | ahassee, Florida 32301-1329

M chael J. d azer, Esquire

St ephanie W Redfearn, Esquire
Ausl ey & McMil | en

227 Sout h Cal houn Street

Tal | ahassee, Florida 32301

M chael G Maida, Esquire

J. Stephen Menton, Esquire

Rut | edge, Eceni a, Underwood,
Purnel | & Hof fman, P.A.

215 South Monroe Street, Suite 420

Post O fice Box 551

Tal | ahassee, Florida 32302

Carrol |l Webb

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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